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Abstract

Assisted reproductive technology (ART) and third-party reproduction provide the
opportunity for infertile couples to have children through different genetic links.
This type of treatment has created many challenges for infertile couples. With this
treatment, the infertile couple will have a child who is biologically related to the
gamete/embryo donor. Accordingly, the transformation that occurs in the structure of
traditional families and the concept of parenthood is one of the main consequences
and challenges which requires in-depth research. In spite of the successful expansion
of infertility treatment and third-party reproduction, there is still no proper social
context for implementing third-party infertility treatments in Iran. Therefore, despite
the need to use the technology, some couples refuse the treatment unless their confi-
dentiality is preserved. Many couples follow the practice surreptitiously by keeping
the donation treatment confidential, to get rid of the existing social stigma and pro-
tect their identity, the child and the donor’s identity. Commitment theory as a theo-
retical strategy is proposed to solve the problems of all parties involved in this type
of "social and non-biological™ parenting. Commitment theory in the context of third-
party reproduction expresses the commitment to the contract accepted by the donor
and the recipient of the gamete/embryo, based on which, the recipients consider the
resulting child as their own, and are committed to all the related paternal-maternal
rights and duties such as "alimony" and "inheritance". On the other hand, the donors
undertake to waive all their paternal-maternal rights and duties by donating gam-
ete/embryo.
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Introduction

human main problem in the field of behav-
ioral and medical sciences (1, 2). Assisted
reproductive technology (ART) along with third-
party reproduction offers several options for infer-
tile men and women with a defect or lack of one
of the main elements in reproduction, such as

Infertility has always been regarded as the

sperm, egg, or embryo, thereby helping the cou-
ples to have their own children. Over the past four
decades, infertile couples have used a variety of
alternative therapies to conceive including gam-
ete/embryo donation (3, 4). The process of gam-
ete/embryo donation requires the controlled ovu-
lation stimulation of the partner/donor and collec-
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tion of eggs at the right time and consequently fer-
tilizing them with the sperm of the partner/donor
in vitro. In this method, the resulting embryo/s are
transferred to the uterus of the applicant's infertile
wife, 2-5 days after embryo development (3).
Embryo donation is the first line treatment in cas-
es of infertile couples with both impaired sperm
and egg though the prevalence of such problem is
rare. By using this technology, although the op-
portunity for having children is provided for the
infertile couple, from the biological and genetic
point of view, the origin of the becomes a matter
of debate. In this way, the child's genetic link with
the gamete or embryo donor is preserved, while,
he is born and raised by an infertile couple re-
guesting to have a child. Using this technology,
all the problems associated with a group consist-
ing of foster parents, children with different ge-
netic links, and genetic parents must be addressed
(5). In fact, these methods will change the tradi-
tional family structure and make the concept of
parenting difficult (6).

In religious societies, despite the emphasis of re-
ligion on fertility, the social and ideological be-
liefs of the people and infertile couples are effec-
tive in the use of ARTSs and third-party reproduc-
tion (7-10). In Judaism, it is permissible for an in-
fertile couple to have children through IVF. There
is no clear commandment in the Torah against
donor sperm or egg, but it emphasizes the need
for fertility and reproduction. Judaism allows in-
fertile couples to be fertilized through other’s
gametes or embryos to have children (11). In
Christianity, only the Catholic Church has im-
posed restrictions on the use of IVF. They only
allowed the transfer of the gamete or embryo of
the partner into the spouse’s uterus and rejected
the transfer of the donated gamete or embryo (12).
In countries with the largest Sunni Muslim popu-
lations, any kind of third-party fertility is forbid-
den and considered adultery or Zina (13-17).
However, in connection with ART treatment,
some issues such as ""changes in the normal meth-
od of reproduction by using reproductive technol-
ogies™ which have been controversial in the Cath-
olic faith or unacceptable, were answered easily in
Iran by some Shiite scholars (18). The features
that differentiate the Iranian scholars from others
is that the Shiite has less objection and disapprov-
al in comparison to the other branch of Islam re-
garding the practice of using ART and donation.
In fact, in Iran, the act of embryo donation to in-
fertile couples (19) was legitimized through the

legal system and approved by the Islamic Consul-
tative Assembly, and confirmed by the Guardian
Council in July 2003 (20). Despite the approval of
the law and the desire of infertile couples to use
such methods of infertility treatment, the general
public is not familiar with such scientific devel-
opment and legal action. This causes many prob-
lems for the donor, recipient, and the child (21,
22).

In Shia jurisprudence, all the legal duties and
rights of the parents towards the child are the re-
sponsibility of the owners of the egg and sperm.
The preference of recipients of sperm, egg or em-
bryo is to have a child of their own with all rights
and duties preserved. Moreover, the donors intend
to transfer all the legal responsibilities to the new
parents. According to the embryo donation law in
Iran, some parental responsibilities and duties of
biological parents are assigned to social parents
(18) while the regulations about other duties of
biological parents such as guardianship, alimony,
and inheritance remain silent, ambiguous, and
unanswered, leading to many problems and con-
cerns for recipients and donors.

There are several challenges in third-party fertili-
ty treatments in Iran that remain unsolved after
the passage of nearly two decades since the adop-
tion and legalization of embryo donation. The
purpose of the current research is to investigate
how gamete or embryo recipients can demand
parental rights so that the child would stay with
them forever and whether the efforts of the donor
in taking back the child from the recipients would
be effective or not. Moreover, an attempt was
made to assess the possibility of whether the off-
spring born from the donated gametes or embryos
can claim the inheritance from the biological par-
ents.

Despite the possibility of gamete or embryo do-
nation in Iran, unfortunately, due to the conflict
between laws in Iran and Sharia fatwas, bitter in-
cidents have occurred. Taking the child back from
the recipient to the donor after years of the child's
birth based on the claim of donors, and also the
issuance of a birth certificate for the child with the
name of the donor, or the issuance of a birth cer-
tificate without mentioning the names of social
parents are the most common problems in the
practice of third-party reproduction.

In order to prevent future possible damages to
the stakeholders (donor, recipient, and child), in
this paper, in addition to the emphasis on the con-
fidentiality of the treatment based on the "execu-
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tive regulations of the law on how to donate em-
bryos to infertile couples”, the commitment ap-
proach is introduced as an acceptable legal solu-
tion for the problems of such couples. This can be
used as a strategy to solve the mentioned prob-
lems by assigning the duties and rights of the par-
ents to the recipients and waiving the obligations
imposed on the donors according to the following
principles.

Formation of the commitment approach: In Islamic
jurisprudence, fatherhood and motherhood are
related to the origin of sperm and egg, which cor-
responds to the biological perspective. This view
considers the owners of gametes as the origin of
the child, and accordingly emphasizes on the
rights and duties of the owners of the embryos
(gametes) and the resulting child. IVF technology
has provided a new opportunity for infertile cou-
ples whose reproductive organs do not produce
normal eggs, sperm, or embryos. In this way,
gametes or embryos can be obtained through do-
nation. There are two types of donations, includ-
ing donating without any financial expectations or
donation in exchange for money. In such cases,
the donor usually does not claim any rights from
the resulting child and does not expect the born
child to be his own property. Through this biolog-
ical perspective, the nature and origin of the for-
mation of the embryo or child are attributed to the
donor of the gamete or embryo. In Islamic juris-
prudence, lineage and paternity are connected to
the provider of sex cells (gametes) and the rights
and duties of the child are not taken away from
the biological parent through the donation and
relinquishment or sale of gametes or embryos. In
organ donation (kidney, corneal graft, heart, liver,
etc.) from one person (the organ donor) to another
person (the recipient), the recipient's biological
background and identity doesn't change but gam-
ete or embryo donation results in a full genetic
linkage between child and the donating couple. In
organ donation, only the organ is donated to the
recipient and there is no change in the identity and
nature of the recipient after the transplant.

Futility of donation treatments in the absence of pa-
rental responsibilities: The decision of infertile
couples to take advantage of donation method is
to solve the problem of having children so that
they can continue to have a happy life together.
For this purpose, they accept treatment using
gametes or embryos of others with the assumption
that they will have children with parental respon-
sibilities, rights, and authorities over their child.

Behjati Ardakani Z, et al. JRI

Their childbearing provides the evidence that they
are not recognized as infertile couples anymore
among their relatives, friends, and in society. On
the other hand, the recipient’s enthusiasm and in-
terest in having a child are followed by the readi-
ness to accept all the responsibilities arising from
this type of childbearing.

Meanwhile, the people who donate their gametes
or embryos through donation, relinquishment, or
sale, do not intend to have a child and they are not
ready to accept the parental responsibilities and
commitments. The donors do not expect to accept
responsibility for the birth of a child resulting
from their donated sperm, egg, or embryo. The
donors usually donate only after ensuring that
there are no potential expectations from the recip-
ient, the child and that donor attachment has been
disrupted, unless they are not familiar with the
consequences of donation.

Solving the problem of infertile patients who
need gamete/embryo donation to improve their
unstable situation is one of the main reasons for
donation treatment in Iran. Despite the possibility
of donating gametes/embryos in Iran, in some
cases, especially when appropriate confidentiality
protections cannot be maintained during donation
procedures, the possibility to take the child back
from the recipient is provided, due to the lack of
comprehensive legislation and the Shiite jurists’
fatwas.

The existence of religious fatwas on the possibil-
ity of donating gametes/embryos and assigning
the child resulting from the donation to the sperm/
embryo donor created many problems for all
stakeholders. Although in the Embryo Donation
Law approved by the Iranian Parliament in 2004,
some paternal and maternal duties have been as-
signed to gamete/embryo recipients (social par-
ents), this law has not been able to solve the prob-
lems caused by this treatment; in fact, the law
does not specify the assignment of parental rights
to the recipient. Fatwas issued by scholarly au-
thorities consider the child as belonging to the
owner of the gamete (donor), which is against the
spirit of the approved law. Providing gamete/em-
bryo recipients with the legal protection of having
a donated child is very important for infertile cou-
ples who have no other way to have a child except
through this treatment. This action provides the
basis for the proper use of treatment and elimi-
nates the feelings of hopelessness and anxiety
about an unknown future.
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Achieving parenthood by application of commitment
approach: The development of societies, commu-
nities, and the availability of infertility treatments,
including donation, have widely changed the tra-
ditional concepts of maternal and paternal origin.
Since most patients have not been able to solve
the problems arising from the conflict of law and
fatwas in donation, they have followed the path of
treatment surreptitiously. In order to solve the
problems of donation procedure, it seems that a
non-biological theory can explain the definitive
determination of the social parents of the children
resulting from the donation treatments. Commit-
ment approach is an efficient instrument for pro-
viding a suitable and acceptable basis to support
this type of treatment. In Iranian law, "commit-
ment" refers to the legal relationship based on a
contract or irrecusable obligation whereby a per-
son is obliged to perform an act or transfer and
deliver a property (23) and this concept is also
accepted by Sharia.

According to this approach, a contract made by
the donor and recipient should address the needs
and expectations of the donor and the recipient.
Commitment must have a compelling force.
Based on this contract, the recipients are the legal
parents of the resulting donor-conceived children
with all the rights and responsibilities of a legal
parent and the donors have no rights or liabilities
towards the child. Under the agreement and con-
tract, recipients are bound to their respective pa-
rental and maternal rights and responsibilities,
including "custody of the child" and the transfer
of "financial inheritance" to the child. Likewise,
the donor also commits to waive all paternal-
maternal rights and duties through donation. Ac-
cordingly, the commitment approach can provide
a suitable solution to the theoretical and practical
issues resulting from third-party reproduction,
maintaining parental and financial support for the
child.

Realizing parenthood with preservation of human
dignity: In the United Nations Charter and other
international documents, the equality of nations
and governments, the observance of social welfare
to preserve human dignity, and the role of indi-
viduals in determining their future and destiny are
widely discussed, and humans are considered as
the main authority in all discussions.

For this reason, a common approach can be rec-
ognized in the preparation and formulation of the
laws and regulations of the countries. Access to
treatment is the fundamental need of human be-

ings. Today, treatments such as infertility treat-
ments and donation are considered a public right
in the health system of many countries. In the le-
gal system of these countries, the right to marry,
form a family and have children is part of human
rights and the governments have committed to
removing barriers and providing appropriate cir-
cumstances (e.g. financial) to protect and fulfill
the legal rights of their people. Infertility treat-
ments strengthen the foundation of the family and
thus maintain its legal framework; the implemen-
tation of this right has been emphasized in many
international documents. Article 16 of the Univer-
sal Declaration of Human Rights grants the right
of family formation to every man and woman ir-
respective of racial and nationality differences. In
Paragraph 2 of this article, the family is defined as
the natural and essential group of society, and
based on that, people have the right to receive
support from society and the government (24). In
articles 17 and 38 of Arab Charter on Human
Rights, the importance of establishing and surviv-
al of family is discussed and family formation is
considered as an absolutely indispensable need
(25, 26). Principle 19 of the Constitution of the
Islamic Republic of Iran has also emphasized that
people of Iran must enjoy equal rights, regardless
of any discrimination. In principle 29 of the same
Constitution, social security, and the need for
health and therapeutic services has also been re-
garded as public rights. This principle clearly
shows the law-centered attitude to the subject of
treatment and social security. But some doubts
have been raised about the duty or right of an in-
fertile couple to have children. The source of such
doubt is related to the fact that if the right of hav-
ing a child is not for everyone, infertile couples
who are unable to have children must be exempt-
ed from taking responsibility for the child. On the
other hand, if childbearing is considered a legal
right for every individual in society, therefore, the
opportunity to use all types of ART treatments,
including donation, should be provided for every
infertile couple.

Donation as an assisted reproductive technology
is an alternative for many infertile couples in the
world. Therefore, this treatment reduces many in-
dividual and social consequences caused by infer-
tility. From this perspective, the practice of dona-
tion is completely justifiable. When people are
helping others in protecting their right to have
children, their assistance is consistent with the
primary principles of compassion and profitabil-
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ity. Therefore, protecting infertile couple’s rights
in having children through the use of ART treat-
ments and third-party reproduction is necessary in
order to preserve human dignity and ensure peo-
ple's access to their fundamental rights.

The philosophical foundation of commitment ap-
proach: The commitment approach is based on
theoretical foundations designed to solve practical
problems arising from third-party reproduction.
This theoretical approach is generally based on
the intention, parental decisions, and causal theo-
ries of parenthood. It is clear that the application
of this theoretical approach requires legal support
in conducting ART treatment and donation, which
covers all the different aspects of embryo dona-
tion and childbirth. Moreover, legal strategies
need to be developed and implemented to explore
issues such as lineage, inheritance, rights and re-
sponsibilities of the recipient, donor, and child in
a donation procedure. In applying the commit-
ment approach and assigning parental rights and
responsibilities to the treated couple, the follow-
ing should be considered:

Donor’s intention to support infertile couples: Some
legal theorists consider intention as the basis of
parenting (27-29), and assert that donors have no
intention of becoming a parent. Their only inten-
tion is to help infertile couples to have children by
donating their oocyte/sperm or embryo. There-
fore, donors do not feel a sense of belonging to
the child, even though the biological and religious
bond with the child remains perpetually. Also,
intention-oriented theorists argue that the donor
has carefully and intentionally decided to follow
the practice with full knowledge of the whole pro-
cedure. Accordingly, the commitment approach
creates a theoretical hypothesis that the maternal/
paternal rights and responsibilities are transferred
from donors to the recipient infertile couple and
they commit to accept all the responsibilities to-
wards the child. From the social perspective, the
transfer of rights and duties indicates that parental
rights and responsibilities of parents are not innate
in nature.

The intention of the recipients to have a child: An-
other area of the commitment approach is related
to the person's intention to become a mother or
father (30, 31). Accordingly, infertile couples can
use the donated gametes or embryos and take the
full parental responsibilities and parental rights of
the child. On the other hand, the gamete or em-
bryo donors do not want to be accountable to the

Behjati Ardakani Z, et al. JRI

child. Since infertile couples deliberately seek to
have a child and the consequent challenges are
inevitable, they try to manage the unforeseen con-
ditions and take care of all mounting challenges as
their main desire is having a child; in fact, they
are definitely ready to fulfill the duties and roles
of parenting.

Based on the intention and demand of the per-
sons, the paternal or maternal rights and duties,
ingrained in biological discussions, will convert
into reality. Following that, the paternal or mater-
nal commitment changes from biological relation
to ethical and social relations (32). In general,
philosophical arguments are established based on
the intention of individuals. If it is accepted that
the special duties of individuals are determined by
their intention, opinion, and will, then it is reason-
able to conceive that the duties of parents have
been determined by their will, consent, conscious
decision, and preference.

Also, parental duties are related to role-playing.
Although role playing can be regarded as an un-
conscious behavior, it is accepted that the as-
sumed roles of mature persons (unlike innate be-
haviors) require voluntary acceptance. Therefore,
it seems that the duties of the paternal role are
conventional; therefore, the scope of behaviors is
bound by the cultures, society, and laws. There-
fore, in specific conditions like infertility, such
extensive responsibilities should be assigned to
individuals based on their consent and free will,
otherwise, inequality will grow in society. When a
consensus is reached about the fact that paternal
duties are conventional and based on commit-
ment, then the scope of conventional duties and
actions can be explained by referring to maternal
or paternal social traditions.

Functional explanation of parental commitments:
The persons who play the parental role in the
child's life or are committed to performing it are
regarded as fathers and mothers due to the con-
ventional role-playing. For this reason, some have
argued that the primary paternal/maternal basis is
childbirth (30, 33). Therefore, the surrogate will
have the primary claim for the parental rights and
responsibilities in new forms of childbirth, i.e. in
vitro fertilization in which the childbearing wom-
an differs from the genetic mother of the child.
This can be expanded to the persons in addition to
the childbearing mother who will play a paternal
or maternal role in the upbringing of the child.
Two main considerations support this claim. The
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first consideration focuses on the child's benefits.
When a couple takes care of a child for a consid-
erable length of time, it forms a traumatic memory
when the child is separated from them. In this re-
gard, introducing the childbearing mother or care-
takers of the child as the child's father or mother
will bring the maximum benefits for the child.
This argument can be the underlying ground for
establishing laws in responding to the claims of
childbearing mother or recipient and the parents
who legally take the responsibility to bring up the
child as the fathers or mothers. The second argu-
ment indicates that the parents deserve rights
against their work. The childbearing mother will
suffer complications of pregnancy and childbirth.
Such an explanation also encompasses the couples
who play parenting roles, bear all the costs of rais-
ing children, and thus undertake considerable
work. Therefore, it can be thought that they also
commit to acting as fathers or mothers.

The causality as the foundation of couples commit-
ment: In the end, the basis of commitment toward
paternal or maternal duties and rights can be de-
fined by the concept of causality. The difference
between causality and intention of the persons is
that one can be the cause of an event without in-
tending to cause it. When a person is not aware
that his/her actions bring about specific changes,
he or she can be regarded as the cause of such
conditions or changes. On this basis, the genetic
maternity roles and care are significant in the
creation or growth of the child, and in cases where
the infertile couple wants to act as the mother or
father, their conscious decision is the main reason
that necessitates assuming paternal or maternal
rights and duties; also, the born child will assume
filial devotion toward the couple.

Generally, each of the four elements or all of
them together (i.e. genetic link, intention and will,
performance and role-playing, and causality) can
be the basis for waiving or transferring paternal or
maternal rights and duties to another couple. This
means that the infertile couple commits to take on
parental roles based on their conscious volition or
intention, plan in childbearing, or their causal role
in having the child or all of these factors. This is
quite clear that the child born through donation
belongs to those who have biologically created the
child. In other words, it is not necessary to ignore
the biological relation of the child born through
donation to provide a legal framework for solving
theoretical problems in using third-party repro-
duction. It seems that efforts in changing the pre-

sumptions about biological lineage are ineffectual
in practice. Commitment approach is a basis for
waiving parental duties of the donors and com-
mitment of the infertile couples to accept the re-
sponsibilities of the biological parent.

Relationship of the commitment approach to the
confidentiality in treatment: ARTS have solved the
childbearing problem of the infertile population.
Infertile couples have been informed about the
possibility of treatment and welcomed such treat-
ment. However, the technology is not desirable
for many couples. On this basis, using third-party
reproduction for infertility treatment cannot be
expected to be easily understandable in some so-
cio-cultural contexts; in fact, a limited number of
people in society are familiar with the technology
and their specific needs urged them to follow such
procedures. Infertile couples are seeking treat-
ment; therefore, the appropriate social context is a
prerequisite for avoiding stigmatization.

Infertile couples, searching for ARTSs, live in a
social environment and are in touch with relatives,
friends, and colleagues. In the social context, the
concepts are developed through the interaction of
traditions and some issues such as marriage and
childbearing are completely recognized as natural
phenomena, supported by society as essential el-
ements in creation. In these cases, there are no op-
posing or different viewpoints. However, in par-
ticular cases, such as childbearing through ARTS
and donation, unawareness of others about the
procedure of treatment, and conventional behav-
iors make the infertile couples dubious to follow
the treatment and ultimately prevent further ef-
forts.

History is the evidence that obtaining public ac-
ceptance of laypersons about cutting-edge techno-
logical developments is a labor-intensive effort.
Therefore, even like Iran, if the religious authori-
ties permit the use of this therapeutic technology
after being informed of the methods (as they have
permitted) and the Members of Parliament ap-
prove and enforce the law on technologies such as
embryo donation (as they have done so), the unin-
formed ordinary persons, as well as the executive
authorities may create obstacles in the path of per-
forming such treatments. Currently, in Iran, cases
such as issuing a birth certificate for a child result-
ing from infertility treatment, registering donor
information in the birth certificate, registering in-
formation regarding the child’s right to know the
donor's biological identity or concerns about his
future marriage with close relatives, are some of
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the recipient's problem. Iranian infertile couples
are concerned about disclosure of their treatment
option. Therefore, couples prefer complete ano-
nymity in order to prevent problems and stigma
associated with infertility (8).

On this basis, considering the necessity of confi-
dentiality of patient information in medicine and
in line with the Act of Embryo Donation, it is
necessary to avoid any action to disclose the infer-
tility treatment information and the identity of the
recipient and donor. In several countries, particu-
larly in Iran where there is no strong legal support
for this treatment, it is recommended to keep the
child unaware of the issue which will result in
establishing natural emotional relationship be-
tween the child and the gamete or embryo recipi-
ents. To reach comfort during treatment and re-
duce social stigma, the individuals should adhere
to confidentiality principles and also focus on pro-
viding benefit to the child and community, mak-
ing avail the stakeholders (donors, recipients, and
child) of the benefit of such technologies. Confi-
dentiality is critical for the stakeholders whereby
the security of family, child, and community is
protected.

Conclusion

The commitment approach provides a strong
theoretical basis for the social and legal barriers of
third-party reproduction. Some researchers em-
phasize on disclosing the identity of the child born
by third-party reproduction (22, 34), but these
attempts underscore the biological relation of the
child with the owners of gamete/embryo and ig-
nore the rights of recipients; they sometimes com-
plicated the issue by focusing on the increased
number of fathers and mothers of the child, thus
ignoring the child’s social and psychological con-
ditions. According to the commitment approach,
the relationship between gamete or embryo recip-
ients and donors is based on the contract through
which the donors waive their rights and duties,
and on the contrary, the recipients are committed
to the parental rights and responsibilities based on
this contract. Such a contract has no legal and ju-
risprudential barrier. It can also bypass the short-
comings of the Act of Embryo Donation in Iran
and prevent subsequent practical difficulties and
guarantee the persons' rights and duties. In addi-
tion, the commitment approach has a solid philo-
sophical basis; considering all types of explana-
tions of parental relation and the special problems
associated with them, it can be found that the

Behjati Ardakani Z, et al. JRI

commitment approach targets all aspects and re-
sponds to many challenges, implying that apart
from biological relations, conscious volition or
practical considerations, or even causality in par-
enthood, all duties, and rights assigned to individ-
uals are transferred to gamete/embryo recipient. In
addition to the above-mentioned points, one
should pay attention to the provision of suitable
social ground for the adoption of third-party re-
production. Keeping confidentiality of infor-
mation in the donation process is the prerequisite
for the success of treatment. In fact, the efficacy
of the commitment approach entails confidentiali-
ty in the treatment process of third-party repro-
duction.
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